
Respondent’s Brief for Appeal 23-008 of Alterations Permit 

for Fence at 22nd St & Harrison St

INTRODUCTION

On March 2, 2023, 17th & Peralta LLC an affiliate of Another Corporate ISP, LLC dba 

Monkeybrains, a San Francisco-based Internet Service Provider (“Respondent”), owner of the 

warehouse property at 931-933 Treat Avenue, applied for and received an alterations permit to replace 

the damaged fence on the former railroad right-of-way abutting its property, known as “Parcel 36” and 

referred to within the permit application as 957 Treat Ave.  On April 6, 2023, a local group of “guerrilla

gardeners,” Friends of Mission Greenway (herein “Appellants”), appealed DBI’s issuance of the fence 

permit.  Appellants’ appeal is based on a number of factual misstatements and a claim of public 

entitlement to the use of a private lot, which goes far beyond the scope of this alterations permit for a 

simple fence repair.  For all the reasons stated below, we respectfully request that the Board of Appeals 

deny Appellants’ appeal and affirm DBI’s issuance of a permit to replace the damaged fence.

FACTUAL BACKGROUND

A. Parcel 36 and Surrounding Neighborhood

The fence that we seek to repair and replace is located at the northern end of a parcel that cuts 

diagonally from Harrison and 22nd Streets to 23rd Street and Treat Avenue, which was historically 

APN 3639-036 and is now three subparcels, APNs 3639-036A, 3639-036B, 3639-036C (collectively 

referred to herein as “Parcel 36”).  The current owner of Parcel 36 is unknown, and for decades it has 

been used by the neighboring parcels for parking and loading operations and fenced off from both the 

abutting public streets.1  Some of the property owners whose lots adjoin Parcel 36 have recorded 

easements over Parcel 36; other adjoining property owners, like ourselves, have prescriptive easements 

1 Respondents have been informed by the former owners of 933 Treat Ave that neighbors adjoining the parcel erected fences
around Parcel 36 in the 1980s after a dead body was found on the lot.  (See letter of support from Jim Heinzer sent to the 
BOA.) 

1



over Parcel 36 based on decades of open and notorious use.  Our predecessor, the Heinzer family, and 

its tenants used the Parcel 36 lot for parking and/or loading for over 50 years.2

B. Purchase of 931-933 Treat Ave Based on Longstanding Commercial Uses of Parcel 36 
and Operations within San Francisco

In February 2023, after a long search for a warehouse property in San Francisco, we purchased 

the 931- 933 Treat Avenue —one of an increasingly small number of “PDR” (Production Distribution 

& Repair) properties left in San Francisco.  Historically, the lots adjacent to Parcel 36 have been used 

for various PDR and commercial activities, consistent with the zoning of the area (Urban Mixed Use or

“UMU”).  The 931-933 Treat Avenue Property has two loading docks abutting/on Parcel 36 (See 

Exhibit B) that have reportedly been in use by our predecessors for nearly one hundred years.  The use 

of these loading docs and the abutting Parcel 36 was included in the leases provided by the Heinzer 

Family to their tenants,3 and we purchased the 931-933 Treat Avenue warehouse property in reliance on

its predecessor’s longstanding use of and claim to Parcel 36.  

Our continued use and development of the 931-933 Treat Avenue warehouse is necessary for the

expansion of our operations in and around the City.  Our company – Another Corporate ISP, LLC (dba 

Monkeybrains) – has been in operation in the Bay Area for 25 years.  We are self-funded and have 

grown organically from a company of two to now a company of 60 employees—41% of which are 

minorities and people of color. We provide a 100% health care benefit to all employees and any of their

dependents—currently 90 people! Our job roles range from trades workers to administrative staff 

behind computers. Our core business involves providing low cost Internet connectivity to residents and 

business in the Bay Area and currently operate a network of 22,000 subscribers which range from 

single family homes to class A high rises downtown.  We also provide zero cost Internet to over 8000 

units of subsidized housing via a joint program with Mayor’s Office of Housing and the Department 

2 See https://missionlocal.org/2018/04/sf-mission-group-elicits-design-ideas-for-a-greenway-on-old-rail-line/, attached to 
Appellants’ brief as Exhibit B-4.
3 See https://missionlocal.org/2018/04/sf-mission-group-elicits-design-ideas-for-a-greenway-on-old-rail-line/, attached to 
Appellants’ brief as Exhibit B-4.
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Technology4. Additionally, through the federal Affordable Connectivity Program we provide free 

Internet to eligible residents not in subsidized housing.  Businesses rely on us as well – we were the ISP

that got Uber and AirBNB off the ground.

We also do a significant amount of work with anchor organizations such as KQED, Glide 

Foundation, Rec & Park, Conservatory of Flowers, UCSF, SF Aids Foundation, SF Port Authority, SF 

Department of Elections, SF Symphony, SF Ballet, Pride, Bayview Opera House, Castro Theater, 

TNDC, Immigration Center for Women & Children, Global Fund for Women and MEDA to name a 

few. During the pandemic we worked with City agencies to provide emergency connectivity at no cost 

to COVID isolation facilities, testing facilities and vaccination centers across the city. When the City 

issued the Stay At Home order in March of 2020, our staff bravely showed up and business was as 

‘unusual’.  We masked, gloved, and were on the front-line without a break. Our service was essential 

for remote workers, student Zoom sessions, tele-medicine, and watching Tiger King. We are an 

organization deeply rooted in the San Francisco Bay Area and are committed to servicing our 

community for years to come now from our new location on Treat Ave. 

C. Ongoing Conflicts with Appellants

In October of 2022, after the former 931-933 Treat Avenue tenants vacated the property now 

owned by our company, Appellants reportedly sawed through a locked chain link on Parcel 36 and 

added their lock around the previous lock, and for the first time installed planter boxes on Parcel 36.5  

Appellants’ lead spokesman, Tree Rubenstein, likened the group’s efforts to “putting a flag up, saying, 

‘We think it’s better these days to have this space … a green walking space, and the cars and parking or

driving through there is not compatible.”6  Appellants intended that their “temporary garden is just to, 

first of all, give people an idea of an alternative, rather than the way it’s been for years.”7  Appellants 

4SF Board of Supervisors File # 220350 https://sfgov.legistar.com/LegislationDetail.aspx?
ID=5548594&GUID=0574C1C9-B7C4-4BF3-9374-7609B92CE62C

5 https://missionlocal.org/2022/10/mission-greenway-mission-kids-parcel-36-railroad-right-of-way/, attached to Appellants’ 
Brief as Exhibit B-5.
6 Appellants’ Exhibit B-5.
7  Appellants’ Exhibit B-5.
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are correct that the use they envision for Parcel 36 is not compatible with the recorded and prescriptive 

easements over the parcel that span back many decades.

The owners of the properties adjoining Parcel 36 object to Appellants’ continued occupancy of 

Parcel 36, and support our efforts to repair the fence enclosing the lot over which they have recorded 

and prescriptive easement rights.  (See Letters of Support submitted from neighbors Celia Saino, John 

O’Connor and Mission Kids Preschool, attached as Exhibit I, J & K respectively.)  These owners have

attempted unsuccessfully to resolve the ongoing disputes with Appellants, and the police have been 

called to Parcel 36 on more than one occasion to respond to altercations between Appellants and Parcel 

36’s neighbors.

Since the purchase of 931-933 Treat Ave just two months ago, Appellants have filed 10 

unfounded DBI complaints which have all been promptly cleared with the exception of this appeal 

which is still under review.  (See Exhibit H.)  During a recent visit to DBI with our architect on 

04/13/2023 we were informed by the department of building inspection that a member of the 

Appellants had requested that: “All permit requests by Monkeybrains.net and/or its affiliates for work 

inside or outside of their property located at 931-933 Treat should be denied until after the pending 

Board of Appeals hearing.” DBI explained that this was an unreasonable request attempting to 

combine unrelated matters. It appears that Appellants’ motivation here is simply to obstruct our 

continued use of Parcel 36 and the development of our 931-933 Treat Avenue property, rather than raise

a valid concern with the awarded permit. 

ARGUMENTS IN SUPPORT OF APPEAL DENIAL 

A. Granting this appeal would effectively make Parcel 36 a public lot, without the benefit of   
public resources to protect it from blight.  

Appellants’ grounds for this appeal are “simple”— Respondent “does not own the gate or the 

parcel.”  (Appeal No. 23-008, P. 7.)  But since the legal owner of Parcel 36 is unknown, Appellants 

effectively argue that no one has the right to fix the fence that has enclosed the lot for decades, and that 
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it must now be treated as public property—despite the fact that it is not owned by the City or any other 

public entity, and there will be no public resources to maintain Parcel 36 and protect it from blight. 

The compromised fence, in its current state, is contributing to the very blight the Appellant has 

referenced in several communications online8 and elsewhere about Parcel 36’s current condition. Our 

effort to repair and improve the fence through an alterations permit is a step towards addressing this 

blight in a lawful manner.  Adjoining property owner, Celia Saino, who has a recorded easement over 

Parcel 36, submitted a letter of support for denial of Appellants’ appeal that describes the serious blight 

issues in the neighborhood.  (See Exhibit I.)  She describes over 20 requests to the City over the last 

year alone to clean up the public sidewalk in front of her property—including addressing issues with 

human feces, broken glass, dumped appliances, clothes and furniture as well as multiple instances of 

homeless encampments on the sidewalk and graffiti on our building.  (See Exhibit I.)  If Parcel 36 is 

left open to the public, one can expect all the same health and safety problems, and we and the 

adjoining property owners will be left to address these issues without any City support. 

The City of San Francisco does not own Parcel 36, and a representative of the City Recreation 

and Parks Department has been quoted saying that that it has no plans to develop it or otherwise 

cooperate with Appellant’s “greenway plans” for the lot, “since we don’t own it.”9 

There is strong legal authority to support the City’s issuance of the alterations permit we 

requested to repair the fence. The California Supreme Court has recognized that the owner of a lot with 

easement rights over an adjoining property may construct a fence along the easement right of way so 

long as the fence is not inconsistent with rights of the owner of the property on which the easement 

runs. Dolske v. Gormley, 58 Cal. 2d 513, 520 (1968). Our maintenance of a long-standing fence shared 

by all easement holders clearly does not interfere with rights of the unknown owner of Parcel 36. 

8 “Otherwise, this blighted part of our neighborhood will remain useless” February 7, 2018 MissionLocal article by
  Elizabeth Creely: https://missionlocal.org/2018/02/sf-neighbors-organize-to-create-a-greenway-in-the-mission/

9 https://sfstandard.com/community/guerrilla-gardeners-want-to-take-over-this-san-francisco-lot-with-no-known-owner/
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California law generally presumes that “adjoining property owners will share equally in the 

responsibility for maintaining the boundaries and monuments between them.”  Cal. Civ. Code § 841(a).

The law also requires that “the owner of any easement in the nature of a private right-of-way[.] . . . 

shall maintain it in repair,” and states that where “the easement is owned by more than one person” (as 

is true), the owners of that easement may apportion the cost of maintaining it pursuant to any 

agreement they may reach. Cal. Civ. Code § 845(a)-(b).  Here, the legal owner of Parcel 36 is 

unknown, so the repair and maintenance of the fences enclosing Parcel 36 must fall to the adjoining 

property owners who have recorded and prescriptive easement rights on the lot.  These easement 

owners all agree with our efforts to repair the fence, and none have objected to this permit.  Beyond the

fencing, we are committed to improving the current state of the lot by scheduling regular maintenance 

and doing some level of landscaping that will allow for our continued use while improving the general 

aesthetic of the lot. We have the resources and proper insurance to hire local labor to do these 

improvements and/or pull from our staff who are licensed and bonded for trade’s work. Furthermore, 

we believe our intent to repair the fence is evidence of our commitment to improve the lot and do so in 

a lawful manner by obtaining proper permitting from the appropriate municipal agency.

B. Respondent seeks the fence permit in good faith and made no false statements in its permit   
application. 

i. Mr. Menendez clearly stated that 17th & Peralta LLC owned 933 Treat Ave, 
which was adjacent to the “vacant lot” known as Parcel 36. 

Appellants wrongly claim in their appeal and on their website and social media that Alejandro 

Menendez falsely identified himself as the owner of 957 Treat Ave when obtaining a permit for 

replacing a fence and gate in-kind at the aforementioned address. This statement is patently untrue. The

permit application clearly shows that 17th & Peralta LLC, of which Alejandro Menendez is a managing

member, identified itself as the owner of 933 Treat Ave, a property adjacent to and with direct access 

and right of use to a “Vacant Lot”—a term that is used prominently throughout the application.  (See 

Permit Application, Exhibit A.)  Mr. Menendez also communicated this information verbally to DBI 
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during the permit process.  The DBI representative entered the application into the system while adding

their own notes on the handwritten application.  (See Exhibit A.)

ii. Mr. Menendez truthfully stated that he was an agent of the contractor, not of the 
lot.  

Appellants additionally state that Alejandro Menendez falsely identified himself as an agent of 

957 Treat Ave. This is also not accurate and possibly a misunderstanding by Appellant of the permitting

process. Alejandro Menendez was given authorization by the contractor – Gomez Iron Works – to act 

as contractor’s agent to obtain the permit from the City.  Appropriate paperwork was completed and 

submitted to DBI attesting to this during the permit process. Please see attached Exhibit C of the form 

submitted on 03/02/2023 with permit packet.

iii. The fence Respondent seeks to repair will be an “in-kind replacement” as stated 
on the application. 

Appellants assert that the application’s description of an in-kind replacement is not valid due to 

a potential lack of use of chain-link material. However, the Appellants neglect to mention that the 

existing eastern portion of the very fence that the gate is connected to is made of a galvanized iron 

material. Please see the photos attached to this statement as Exhibit D.  Our scope of work for this 

replacement involves replicating the exact style, dimensions and material as can be currently seen on 

site for the permitted work, making this indeed an in-kind replacement. We also would like to note that 

the existing bi-parting swing of the gate will be preserved. Moreover, the permitted fencing material 

provides a  more finished look that is consistent with other fencing in the neighborhood, notably the 

public park right across the street from this very lot – Parque Niños Unidos - as shown in Exhibit E.

iv. The fence Respondent seeks to repair is clearly damaged and represents a 
security risk to adjoining property owners. 

Appellants oddly state the gate is not damaged.  However, one can clearly see in Exhibit F 

attached herein (an image taken from the Appellant’s website) that the fence is completely crushed on 

the lower center latch portion of the bi-parting gate. This damage defeats the structure’s purpose of 
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securing the area as a person can easily fit through the damaged section. Moreover, a DBI 

representative confirmed the gate was indeed damaged upon a site visit conducted on 03/15/2023 in 

response to the filed appeal. During this site visit the inspector recommended adding meshing material 

across the gap as a temporary solution which we promptly implemented on 03/16/2023. On 03/17/2023

the mesh and lock on the gate were cut, as captured in Exhibit G highlighting our continued struggle to

secure the gate despite recommendations from the building department.  To date, the gate has been 

compromised no fewer than eleven times and repeatedly left unlocked overnight—despite the fact that 

Appellants claim to “have committed to work with [adjacent residents] to ensure that the gate is locked 

at night.”  (See Appeal at p. 8.) 

C. Appellants’ claim to Parcel 36 cannot be resolved in this appeal, and they will not be   
prejudiced by its denial. 

 Appellants’ permit appeal relies on their claim to occupy Parcel 36, which raises issues that go 

beyond the scope of the alterations permit issued to us for repair of the northeastern Parcel 36 fence.  

This hearing is not the appropriate time or place to settle the use or ownership rights of the public or 

any party to this appeal as to Parcel 36. As we understand it, the only question before the Board of 

Appeals now is whether the City properly issued an alterations permit to us to repair a fence enclosing 

a private lot that has been there for years.  Through our permit to repair the Parcel 36 fence, we seek 

only to maintain what has existed for decades.  In appealing the issuance of the permit, Appellants, on 

the other hand, ask the Board of Appeal to transform Parcel 36 into a public lot, without any legal 

authority or City support for doing so.

Unlike us (the Respondent), Appellants will suffer no real prejudice as a result of the appeal’s 

denial.  The northeastern Parcel 36 fence existed long before Appellants showed any interest in the 

parcel, and they have no legitimate reason to obstruct its repair. 
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CONCLUSION

We thank the commissioners of the Board of Appeals for your consideration in this matter and 

appreciate your service. For all the reasons stated above, we respectfully request that the Board of 

Appeals deny Appeal No. 23-008. 

Alejandro Menendez Rudy Rucker
Managing Member Managing Member
Monkeybrains.net Monkeybrains.net
April 19, 2023 April 19, 2023

9



Exhibit A – Permit Application
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Exhibit B – Lot Access
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Exhibit C – Agent Authorization
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Exhibit D – Permitted Work
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Exhibit E – Rec and Park Fence
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Exhibit F – Damaged Gate
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10 Image Source: missiongreenway Accessed via: https://www.instagram.com/missiongreenway/reels/
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Exhibit G – Compromised Gate
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Exhibit H – 10 Complaints
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Exhibit I – Letter  of Support Celia Saino

Response Letter Sent by Celia Saino (Property Owner 2660 Harrison St.)

To whom it may concern:

We, the owners of parcel Parcel 3639/004A on Block 36 are writing to support the approval of Permit

No. 2023/03/02/2910 to repair the fence and gate on the north end of Block 3639.

We purchased our building on Harrison Street in 2010 and strive to create a safe and clean

environment for both our commercial and residential tenants and for the general public who use the

sidewalk in front of our building. One of the improvements we made to the building was planting an

extensive green space on the sidewalk in front of our building which we undertook by getting the

necessary approvals through the SFPDW. Maintaining the cleanliness of this green space has turned

out to be an ongoing struggle despite the daily efforts of the building owners and tenants. In the last

year alone, we logged over twenty SF311 requests for clean up the sidewalk including addressing

issues with human feces (five requests not including incidents we have taken care of ourselves),

broken glass, dumped appliances, clothes and furniture as well as multiple instances of homeless

encampments on the sidewalk and graffiti on our building.

We would be very surprised if the efforts of the Mission Greenway to encourage public access to

Parcels 36a, 36b and 36c do not result in similar cleanliness and safety issues. Because Parcels 36a-

c are not public sidewalks but instead are privately owned, Mission Greenway will not be able to enlist

the services of SF311. We have not seen any plan or commitment from Mission Greenway to ensure

that Parcels 36a-c are property maintained or a plan to address issues with safety and graffiti. On

multiple occasions since Mission Greenway began cutting the locks on the north gate, we have

observed the gate on the north side open and unattended due to their actions, a situation which we

never observed in the 10+ years we have been on the block.

The safety and cleanliness of Parcels 36a-c has historically been maintained by the fences and gate

and the north and west borders of the Parcels with access arranged by cooperation among the
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building owners. The block has a long history of commercial use that continues today with the block’s

UMU zoning. The individuals who operate MonkeyBrains have in the short time since they became

property owners on our block made efforts to support the local community and communicate with

other property owners on our block. They held a fundraiser for a local business on 24th Street and

stopped by our building beforehand to introduce themselves, invite tenants in our building, and provide

contact information in case our tenants had any issues with noise (which was not an issue).Their latest 

efforts to invest in the security of our block is another example of their cooperative attitude

and interest in improving conditions. We support their permit to repair and improve the fence and gate

on Block 3639.

Haymishion LLC (owners of 3639/004A on Harrison St)
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Exhibit J – Letter  of Support John O’Connor
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Exhibit K – Letter  of Support Mission  Kids Preschool
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Exhibit  L  - Letter of Support from Adam Feibelman  (Former Tenant of 933 Treat Ave and

Former Liaison with Greenway)

Hello, my name is Adam Feibelman.

I am a former tenant of the 933 Treat Ave artist studios and was the direct liaison 
between 23 artists and the Mission Greenway Group. I am also a parent of a child 
at Mission Kids Co-op.

I am writing today to express my support for Monkey Brains in their efforts. The 
Mission Greenway Group has been nothing but BAD neighbors for a very long 
time. They have engaged in bullying, intimidation, and have completely ignored 
the concerns of the people who border the former Southern Pacific property. They 
have no shame in getting into yelling confrontations directly in front of the 
children at the preschool.

The Mission Greenway Group asserts that by occupying the property they should 
have the only say in its use when they have no reasonable easement claim. The 
preschool has no less than 80 children on a day-to-day basis, with hundreds of 
parents struggling to find a way to drop off their children on such a narrow street. 
The preschool is trying to stay neutral in these disagreements because they want 
to be good neighbors. However, the Mission Greenway Group doesn't care at all.

They show up around 1 PM to show face and have been inviting classrooms from 
other schools to come and see the plants on property that is not insured for that 
type of activity. The pass-through has easements for large trucks to reach the 
loading dock and has untested formerly industrial soil. 

As much as they claim to be stewards of the land, they have only set up shop 
since October after artists who found their group toxic were evicted. As the lead 
on interacting with Mission Greenway our entire building was supportive of a 
green space until we caught members leaving dog excrement by our cars and 
front steps after several meetings where our concerns were shrugged off and we 
disagreed to work with them. One member even tried to get into a physical 
altercation with me while I was working on our loading dock cementing the fact 
that the group has become unhinged. 

Since Monkey brains bought 933, they reached out to ask if the former artists 
would like to paint a mural. They have offered their ears to the preschool trying to
find an appropriate way forward addressing their direct neighbors' concerns, and 
strike me as very reasonable, friendly, and wonderful new neighbors.  It is high 
time for the city to make decisions surrounding the property so that a small group 
of people can't just name themselves dictators of property they have no 
reasonable claim too.
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Please take this opinion into consideration in this matter.
Thank you
Adam Feibelman
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